OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honoradle Basocom Giles
Censral Land Offioce
Austin, Texas

Dear Sir: Opinion Ko. 0-7269

Ret Is the Commissioner
of the General
Office authorized| under
the exist ing statgte

We are in receipt g
17, 1946, wherein you requsesg
ing state of faota:

"On Septe < Garcia of
Laredo, Texa ly and as agent
for the S A and delivered
to D.&.D. - rn 011 COE-
peny, as lessuse, an il ) gas and iineral leass

s Certificate 508,

o), original grantes

leatie wan dulyzraoordca

arr County, *exas, and

the Genere) Land Office

9. Said oil, gas and min-

ns exscuted on the regular ‘Form &8,°'

dand %there acoomganied the gsald leass
the State of Tgxas, <The original

ed that the adbove deseribed survey con-

ti 2ores; however, a later survey revealed

641.%6 acres 4n said traot, The sams M, M, Garols,

aoting individually and as agent for the State of

Texas, 4i4 on May 12, 1943, exeoute &n instrument

purported to amend and ocorrect the original lease

to include ths acreage as shown by the corraected

field note:and subssquent survey. The primary
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. term of thes original leane n! for a term of seven
(7} years from May 8, 1939, *he annual rentals have
bsen reoesived as due on the zdove eitsd lesane and
the sams remained on the records of this offioe
through shs primgry term as & wvalid lease, recognized
as oovering tha:area spseified therein.

"On Mgreh 19, 1946, M, M, Garcia, aoting indivi-
duslly and as agsnt for the Ztats of ‘!n.-n, exsesutod
another instrument whioh 1is $itled, 'Amendment, haspifi-
ecation nn% Extensiocn of Primary Terx of Oil and Gas
lease.' Ihis instrument, together with the considera-
tions recited tharein, wes received in the Gesneral

land Office, on June &, 1946,

"I attach hereto a photostatic eopy of the instru-
men$ and invite your attention to the fact that this in-
strument wvas exscuted prior to the expiration date of the
original lesse. In visw of these faots ag ocutlined, I
Teapsctfully ask your opinton on the following stateansntl

"1, The extansion contract having been eiecuted
prior to the tarmination dete of the origi-
nal lease and the primary tet= now having
sxpired, ez 4 authobized under the exist-
ing statutes, to agcept the satension c-
tract as & new ledse and file os suoh.”

The relinquishment Aot is eodified in Vernon's inno-
tated Civil Statutes in Articles 5367-68., a4rtiocle 5368 involved
herein reads ag follows:

"The owner of said land, is heredby asuthorized to
sell or lsase $0 eny person, firm or corpcretion the
oil and ?n that may be thereon or therein apon such
terms and oonditions as such ocwner may deem best, sub-
Jeot onlf t0 the provisions hereof, and he muy have a
second lien thereon to sscure the paymant of any sum
due hin, A)l leases and sales so mads shall be assign-
able. No o1l or gas righta shall bs 301d or leased hare-
under for less than ten asents per acres per Year plus
royalty, end the lesses or purchaser shall in euvery cass
pey the State Sen cents pexr aore per year of sales and
rentaly; and in ease Of production shall pay the Stats
the undividad ons-sixteanth of the value of the 0il and
gas reserved herein, and like amounmts to the owner of
the soil. {Aets 2md C,8, 1919, pags 249)."

The relationship of the State and its agent i3 well
d¢scussed in Judgs Taylor's opinion of the Supreme Lourt, ia
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Lewis v. Cates, 195 3, W, 24 123, page 1)),

“The distinotion lies in ths very fuet thas the
State of Texas was Oates' principal and that as en
agent of ths State the method of his proesdure in
selling She ninsrel estate in the lan! was fixed dy
the lsgislaturg as provided in the Relinquishment
Agt, beocame such am agent by the provisionsof
that aot end not on Ghe basis or conglderation of
whe ther he would bg dsrelio$ in leaaing the land or
would not be. EHg was no more selected on that bagis
2y an agent then ha waa selascted on tiat dasis by
the state as an awardee of the land in question,

It would have been awarded ¢o him whether saint or
sinner in his method of dealing. Likewise Oates
becams the surface owngr ani agent of the state with-
out regerd t¢ whatber ks would be derelioct in his
duty or whether hs would not be derelict, The lanéd
was awarded to him pursuaht to the stats’s homestead-
ing policy and the stats, in selling through him its
mineral estate, protectsd him 4in the enjoymsnt of
his surfaos estate &nd compensated him on the dasis
fixed by the legisleture in the EHelinquishmsnt »cot."

The Supreme “ourt in the ¢ases of Impire Gas and Fuel
Coapany vs, State, 47 3, ¥, 24 2/5-272, interpreted the azdove
statute inthe folliowing langmiget!

"Tha rule is also well smettled ket legisla-
Sive gramte of property rights and privileges mist
be construed stri in favor of the S4ate on
grounds of publiec :o ioy, and whatever is not un-
equivocally grented in clear and expliols tarms is
withheld, S$ay amdbiguity or obsourity in the terms
of the statute must operate in favor of the State.”

In accordanse with the adove interpretations and in
absence of statutory authority tnnud the agsns, the Stats
woald not be bound by a eontract of extension e¢ntered into
by the agent and the lessor pricy tc the teralnation of the
legse,

We are not in accox] with she letter opinion of
ths Honorable Grady Chandler, written on the lith lay of
Decexber, 19)8, wherein hs stated that the agent of the
state nad the right to grent an original lesase, also has
the angthority o executs an extension, and sofr as in
oonfliot herewith &3 Laredy overruled,
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] The Suprems Court of this State in Lemar vs, Garner,
50 3.,%, 24 773, eited with spproval in State vs, Magnolis, 173
S,F. 24 186, confined the rights of the agent -f the stats t©
the tems of the leass, usfing $he following languagel

*"In our opinion, the aot, when fairly and reason-
ably eonstrued, also means that all minerals not dis-
posesd of go with the title of the land, subjeet t& the
provisions of the sct, That when a valid and binding
leage or conveyance of ths minsrels is aade by the
owner of the land, as the agent of ths state, then in
that event he reoceives the foregoing amounts as eoa-
psnsation for his services. His shars of ths rentals,
royalties, and bonuses derived from the leases execouted
by him becoms property righbts during the pericd of tims
for whioch the lease runs. irior to the making of the min-
eral lease, the Owner of the land has no right to assign
or convey any mineral rights in the property. 1t is
the intention of the law that the owmer of the land shall
be the sgent of thg state to execute mineral leases, %hen~
ever & neral letss sxecutsd by a prior owner termina-

- tes, the then owner of ths land beoomas tha agant. of tha
state with authority to sell or lease the 01l and gas
ziotnefnl rights, as provided for in the Relinquishmant

We upderstand the Helinquishment 4ot as interpreted by
the Texas courts in the above snumsrated cases to hold that the
surfacs ownar i the duly constituted agent of the state for the
purposs of executing an ordinary commrcial oil and gas leass
leasing tha of]l and gas estate in and under his surfaece estats,
That the surface owners share of the rentals, royalties, and
bonuses dsrived from the lease ¢xscuted by him decoms a prog;:ty
rijht during ths per’od of time for whieh the lease runs, t.
whenevear ths surface owner, octing as agent of the state in so-
eordance with the provisicns and spirt of the Relinquishment
Aot, as interpreted by the oases and as wodified by the sub-
sequent sots of the lLegislature, has exscuted a valid oil and
g2s lease for ths state and the same is filed in the General
Land Office, hs has theredby exhaustsd his statutory avthority
to aect thersafter as agent of the stats until the terminasion
date of sald lease, or during any time said lease is in full
foros and effesot. Of course, the surface owner at the expir-
etion date of the leass or at such time when there is no valid
lease covering the oil and gas mineral estate in and under
his lands; hs becomes ‘the duly consitutad agent of tis astate
under the Relinquishmsnt Aot for the purposs of exeouting a
new oil and gas lease. It is our opinion therefors, that any
attempted lease contrect entered 1into between ths surface owner
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and the lessee of the state durin: the life or peundenoy of
the primary letse i3 voldable as against public peliwy, as
the surface cwner then lacks authority to aet as agent for
the statae.

In the case of State v. Magnolia, suprs, this prin-
ciple is atatad in the following language!

"The state is not required to ratify or adopt
the wnanthorized act of {ts suprosed agent dut may
repudiate them as unsuthorized and asgk that they may
be asest aside and held for naught, %»han the agant haas
excesded authority ths opporite party is not entitled
to have the oontract snforoasd to0 the extent thnt ths
agent had asuthority to aot, 2 Tex. Jur, 547, pare-
graph 145 Evontas v, Fugqua, 102 fgx. 4. ‘“onnor
v. Uvalde lational Bank, 156 =,», 1092 , . .*

Howsver, in reply to your gquestion, under the facts
here pressrtesd, the original leamss and ths rrimary tarm noe
having exrired ~ the same agent still being the owner of thse
land and now having authority to snter into a new leaze, you
are sathorized under the existing statutes to slgot to acoept
the purported extansion enrmiraot as & nev lease or ag an offer
to enter into a new leass, If the firat alternative 13 seleocted
by you, you ars required tc plve it the¢ same care and scerutiny
accorded an original lanse, If the latter altarnative 1s chosen
A new lease wit: the tarme 2f the extension contrast sxbodied
thervin must be rrepared end pressnted tc you as ‘ommiselioner
of the CGenaral land Office for your arprowvsl,

This Cpinion is confined %o the particular fmeote
stated by you, g

Vety truly yaurs
ATTCHW Y GINERAL OF TEXAC

By {5igned)
Re &4 natte
Masistant,

LIITOTEY AUV 8 1946
/a/ Barris Toler
FIRST ASGISTANT #2TURLSY GENIRAL
TEIS CFINICI CONSIDZRID aND
~Fn/T%e/Tve alI7WViu IN LIMITED CC.FERIICE.



